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CONSTITUTIONAL LAW IN 1917-1918. II 

THE CONSTITUTIONAL DECISIONS OF THE SUPREME COURT OP THE 
UNITED STATES IN THE OCTOBER TERM, 1917 

THOMAS REED POWELL 

Columbia University 

VII. RETROACTIVE CIVIL LEGISLATION 

There is little or no homogeneity to the questions to be con- 
sidered under the head of retroactive legislation. A dispute 
whether a state has passed a law impairing the obligation of 
contracts may turn on a question as to the proper interpretation 
or application of language, or on opposing views of what is suf- 
ficient consideration or what agreements are against public 
policy. It was under the obligation-of-contracts clause that the 
Pennsylvania Hospital case 72 decided that the power of govern- 
mental authorities to exercise eminent domain could not be 
bargained away. The crucial question is more often whether 
alleged rights existed than whether undoubted rights have been 
impaired. The Fourteenth Amendment and the doctrine of 
vested rights combine to make the obligation-of-contracts clause 
almost superfluous, as it is difficult to think of any impairment 
of the obligation of contracts which that clause inhibits which 
could not equally well be held deprivations of liberty or prop- 
erty without due process of law. 

This is apparent from the fact that retroactive legislation by 
Congress is questioned under the due-process clause of the Fifth 
Amendment, a contract being regarded as a property right that 
can be interfered with only when there is sufficient justification 
for what is done. During the October term, 1917, three cases 
decided that a congressional change of policy with respect to 

72 Note 69, supra. 
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Indian lands interfered with no vested rights. Egan v. McDon- 
ald 73 and Brader v. James 74 held that restrictions on the sale of 
Indian lands were not contracts and that therefore such restric- 
tions might be later removed. Jefferson v. Fink 75 determined 
that statutory provisions as to rules of descent for lands allotted 
to Indians were legislative rather than contractual, and so might 
be altered as to any land not already passed to the heir by de- 
scent from the owner. 

As in the preceding triennium, all the objections to retroactive 
state action were directed against alleged impairment of con- 
tracts made by some governmental authority. Aikens v. Kings- 
bury 76 had to do with a statute relating to the sale of public 
school lands which provided that the state might foreclose for 
arrears, but gave the purchaser a right to redeem within twenty 
days after judgment of foreclosure. This right of redemption 
was held not to be not part of the contract of sale, but to relate 
merely to remedies, and therefore constitutionally subject to sub- 
sequent modification within limits not transgressed in the case at 
bar. In Hendrickson v. Apperson, 77 on the other hand, it was 
declared that the provisions for levying taxes which were in force 
at the time of the issue of the bonds in suit formed a part of the 
contract of borrowing, and that the obligation of this contract 
was impaired by a later law which sought to restrict the power of 
the tax officials to the substantial disadvantage of the bond- 
holders. 

Municipal Securities Corporation v. Kansas City 78 was a suit 
on certain tax bills assigned to the plaintiff by the contractor who 
received them in payment for the construction of a sewer. The 
bills were made liens on abutting private property, and payment 
for the bills was not to be exacted from the city itself. Never- 
theless the plaintiff sued the city on certain bills, basing his right 

73 (1918) 246 U. S. 227. 

74 (1918) 246 U. S. 88. 
76 (1918) 247 U. S. 288. 

76 (1918) 247 U. S. 484. 

77 (1917) 245 U. S. 105. See 31 Harvard Law Review 491. 

78 (1918) 247 U. S. 63. 
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to do so on the fact that the lots on which the bills were Hens had 
been taken by the city in eminent domain proceedings and on 
the claim that unless the city were liable it would take the plain- 
tiff's property without due process, through its destruction of 
the lien that insured their payment. The Supreme Court, how- 
ever, accepted the opinion of the state court that this constitu- 
tional question could properly arise only in an action of tort "as 
for conversion, or destruction, of the property upon which ordi- 
narily the lien of the tax bills would have been fixed," and held 
that the case was not reviewable since the state court had rested 
its decision upon a ground of general law adequate to support it, 
independently of the decision upon the alleged violation of a 
right claimed under the Fourteenth Amendment. That inde- 
pendent ground was that a suit against the city on the bills them- 
selves was expressly forbidden by the law under which the bills 
were issued, and that the plaintiff was not the assignee of any 
other right of action than that upon the bills. 

Sears v. Akron, 79 already mentioned in the section on eminent 
domain, dismissed also a number of objections founded on the 
obligation-of-contracts clause. The plaintiff complained that the 
execution of the municipal water project would interfere with 
rights to construct and operate a power system previously granted 
to a company in which he was interested, and that for such a 
taking compensation must be paid. But the court held that the 
powers conferred by the charter were to be distinguished from 
property rights acquired in execution of those powers, and that 
the charter powers included no contract by the state as to what 
water rights would be available. The grant to the city of power 
to take the water rights which the company had expected to 
acquire was also said to be susceptible of being regarded as an 
exercise of the reserved power to alter or revoke the company's 
charter, "making its rights subject to those of the city if that is 
necessary to justify the proceeding of the city, which the Act 
authorized." The action of the company in adopting a plan of 
the land it proposed to take and in beginning condemnation 

74 Note 68, supra. 
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proceedings, even if it might under the general laws of the state 
give a priority as against rivals, was held to confer no rights not 
subject to revocation under the reserved power over the charter. 
As to the property rights claimed to have been actually acquired 
by purchase from prior owners, it was said that the bill failed to 
show that they would be interfered with by anything that the 
city proposed to do, and it was held that at any rate the asser- 
tion of such rights and of injury thereto were not such as to give 
cause for the interposition of injunctive relief. 

One of the most important problems raised by the obligation- 
of-contracts clause is the interpretation of silence in statutes 
granting franchises. Disputes arise frequently over the duration 
of the franchise where the charter fails to specify how long it is 
to continue. Two such disputes came before the court during 
the last term. In Northern Ohio Traction Co. v. Ohio, 80 a ma- 
jority declined to accept the decision of the state court that the 
absence of any specification as to the period for which the fran- 
chise was granted was to be construed as equivalent to a declara- 
tion that it was revocable at will. "It would be against common 
experience," observed Mr. Justice McReynolds, "to conclude 
that rational men wittingly invested large sums of money in build- 
ing a railroad subject to destruction at any moment by mere reso- 
lution of county commissioners." This argument Mr. Justice 
Clarke characterized in the dissenting opinion as "reasoning 
which it seems is more persuasive with courts than with inves- 
tors or men of affairs." He pointed out that in a number of states 
indeterminate franchises are given and received, and added: 
"This form of franchise has been called 'a tenure during good 
behaviour,' it has resulted in superior service to the public and, 
to the surprise of those who reason a priori on the subject, such 
franchises have proved in effect perpetual." 

The dissenting opinion seemed to proceed on the assumption 
that the only two alternatives were that the franchise must be 
revocable at will or else perpetual. Mr. Justice McReynolds, 

80 (1918) 245 U. S. 574. See 31 Harvard Law Review 879. This note also deals 
most helpfully with Cincinnati v. Cincinnati & Hamilton Traction Co., note 89, 
infra. 
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however, expressly disclaimed consideration of the question 
whether the franchise might have expired by a possible twenty- 
five year limitation contained in the statutes at the time it was 
granted, since that period had not elapsed at the time of the reso- 
lution under consideration. He put to one side, also, the ques- 
tion of the legislature's reserved right to revoke or repeal privi- 
leges, since no action had been taken by that body. 

In Covington v. South Covington & C. St. Ry. Co., 81 however, 
a franchise grant was declared to be perpetual. In reaching this 
interpretation, chief reliance was placed on the fact that the char- 
ter by its terms conveyed all the right and authority that the 
city had capacity to grant. Mr. Justice Clarke, however, 
thought that the language conveyed no hint that the franchise 
was to be perpetual, but was rather "the cautious describing of 
what the councilmen thought a doubtful remnant of authority, 
remaining after the grant to the other company which was 
threatening litigation if a further grant was made, and that they 
thought it subject to the limitation of twenty-five years in the 
general ordinance of 1864." This general ordinance was dis- 
missed by the majority on the ground that it did not address 
itself to the construction or scope of future ordinances. 

The interpretation of silence is a difficult literary task, and it is 
not surprising that, when the judges disagree, neither the ma- 
jority nor the minority is completely successful in establishing 
the conclusiveness of its interpretation. It is evident that the 
opinions in these franchise cases do not fully explain the deci- 
sions, and it is probable that competing considerations which are 
actually weighed and balanced are not set forth in full detail. 
The cases cannot be stated in terms of doctrine, but must be pre- 
sented only as instances of adjustments. Nevertheless the deci- 
sions of the past few years may be said to indicate rather plainly 
a disinclination to follow the attitude of some earlier opinions 
which, as Mr. Justice Clarke reminds his colleagues, declare that 
a corporation claiming any right in the public streets must show 
that it has been conferred in plain and express terms, and that 
"any ambiguity in the terms of the grant must be resolved in 

81 (1918) 246 U. S. 413. 
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favor of the public and against the corporation 'which can claim 
nothing which is not clearly given.' " 82 Mr. Justice Clarke was 
alone in his dissent in the Ohio Traction case, and only Mr. Jus- 
tice Brandeis joined him in the Covington case. 

VIII. IMMUNITIES OF PERSONS CHARGED WITH CRIME 

In Burton v. New York Central R. Co. 83 a lady who had been 
taken from a train by New York police authorities, in the erro- 
neous belief that she was wanted for a crime in Indiana, sued the 
road for damages claiming that the arrest was illegal and that 
the road owed her a duty to protect her from illegal arrest. The 
federal Constitution was brought into the dispute by the plain- 
tiff's claim that the extradition clause guaranteed an immunity 
from arrest for a crime in another state except after a demand 
from the executive of the state in which the crime was alleged to 
have been committed. The Supreme Court held, however, that 
the federal Constitution and the act of Congress passed to effec- 
tuate its provisions have nothing to do with arrest in advance of 
a requisition, and that whether such an arrest should be made 
was a matter which each state is at liberty to decide for itself. 
Since the only federal claim was based on the absence of a requi- 
sition, the victim of the unfortunate mistake was denied relief. 84 

82 But in City of Mitchell v. Dakota Telephone Co., (1918) 246 U. S. 396, hold- 
ing that a later franchise did not supersede or modify an earlier one, Mr. Justice 
McKenna said that the conclusions reached "have the support of principles de- 
clared by this court that grants of rights and privileges by the state or of any of 
its municipalities are strictly construed 'and whatever is not unequivocally 
granted is withheld; nothing passes by mere implication.' " In the Mitchell 
case it was conceded that a franchise had expired unless it had been extended by 
a later one. Jurisdiction to determine the effect of the later ordinance on the 
former one was obtained under the claim raised under the obligation-of-contracts 
clause. The Supreme Court reversed the district court, holding that it incorrectly 
decided that the earlier franchise had been superseded and that it incorrectly 
failed to give effect to a prior judgment between the parties on this question. 

83 (1917) 245 U. S. 315. See 86 Central Law Journal 79 and 31 Harvard Law 
Review 650. 

84 See Biddinger v. Commissioner of Police, (1917) 245 U. S. 128, for a decision 
holding that a person arrested in an asylum state, who conceded that he was in. 
the demanding state at the time the alleged crime was committed, is not entitled 
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Immunity from unreasonable searches and seizures and from 
compulsory self-incrimination was the basis of the prayer of the 
petitioner in Perleman v. United States 85 to restrain a federal 
district attorney from taking possession of certain papers im- 
pounded by a federal court in some civil proceedings. The papers 
had been voluntarily offered by the petitioner in a patent suit 
and were in the custody of the court as part of the record in that 
suit, when upon formal motion they were released for the use of 
the government in preparing criminal proceedings against Mr. 
Perleman for alleged perjury. In denying the prayer that the 
papers be not so used, Mr. Justice McKenna said that in all the 
cases when seizure of papers had been held to violate the consti- 
tutional provisions relied on, "there was force or threats or tres- 
pass upon property, some invasion of privacy or governmental 
extortion." Here the petitioner had voluntarily produced the 
papers for his own advantage and his objection to their use in 
criminal proceedings against him was predicated solely on his 
ownership. But the "criterion of immunity" was said to be 
"not the ownership of property, but the 'physical or moral 
compulsion' exerted." 

Ruthenberg v. United States, 86 which followed the Selective 
Draft Law cases in upholding the Selective Service Law and 
sustained the conviction of Mr. Ruthenberg for inducing, aiding, 
etc., a certain Mr. Schue to fail to register, rejected also several 
contentions addressed to the unconstitutionality of the proceed- 
ings in which conviction was obtained. The defendant was a 
Socialist and thought that he ought not to be tried by a jury 
composed exclusively of members of other parties and of prop- 
erty owners, but the constitutional issue thus raised was said 
to be settled "by previous adverse rulings upon similar conten- 
tions urged by negro defendants indicted and tried by juries com- 
posed of white men." Previous decisions, too, were relied on to 

to habeas corpus on the ground that the statute of limitations of the demanding 
state prevented his punishment, as that defense can be asserted only at the trial. 
See 18 Columbia Law Review 70, 2 Minnesota Law Review 304, and 27 Yale Law 
Journal 422. 

85 (1918) 247 U. S. 7. 

86 Note 70, supra. 
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dispose of the objection that the court refused to permit defend- 
ant's attorney, when examining the jury, to inquire whether they 
distinguished between socialists and anarchists. The provision 
of the Sixth Amendment that persons accused of crime should be 
tried by a jury of the state and district in which the crime was 
committed was held not to be violated by drawing the jury ex- 
clusively from one division of a judicial district. It was also held 
immaterial that the indictment was found "without a sworn 
charge previously made." 

In Toledo Newspaper Co. v. United States, 87 the constitu- 
tional guarantee of freedom of the press was held not to pro- 
tect a newspaper owner from summary punishment for contempt 
of court on account of editorials concerning a pending trial which 
were found to possess the tendency to obstruct the administra- 
tion of justice. Justices Day and Clarke did not sit, and Justices 
Holmes and Brandeis dissented, on the ground that the acts of 
the newspaper were not within the summary power vested by 
the statute. The words of the statute were thought by Mr. Jus- 
tice Holmes to "point only to the present protection of the Court 
from actual interference, and not to postponed retribution for 
lack of respect to its dignity — not to moving to vindicate its 
independence after enduring the newspaper's attacks for nearly 
six months as the Court did in this case." The publication, he 
held, was neither in the presence of the court nor "so near thereto 
as to obstruct the administration of justice," and was therefore 
not within the contempts over which summary power was vested 
by the statute. It was also said that by "misbehaviour" the 
statute "means something more than adverse comment or dis- 
respect." Mr. Justice Holmes recognized that the articles which 
Judge Killets resented and for which he held the paper in con- 
tempt, "no doubt contained innuendoes not flattering to his per- 
sonality." But he remarked soothingly that "a judge of the 
United States is expected to be a man of ordinary firmness of 
character," and that he could find in the publications nothing 
that could have a tendency to prevent "such a judge" from "per- 
forming his sworn duty," or "that would have affected a mind 
of reasonable fortitude." 

87 (1918) 247 U. S. 402. 
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IX. JURISDICTION AND PROCEDURE OF COURTS 
THE EXTENT OF FEDERAL JUDICIAL POWER 

Many of the cases already considered have passed upon the 
question whether federal jurisdiction obtained, since many con- 
stitutional issues are raised by the parties through an assertion 
or denial of the presence of a question under the Constitution 
of the United States. Thus when the parties properly raise the 
jurisdictional issue, the court before deciding a federal question 
must determine whether there is a federal question to decide. 
It is often a shadowy line which marks the distinction between a 
dispute whether a constitutional question exists and one as to 
how an alleged constitutional question should be decided. The 
court in one sense necessarily decides a constitutional question 
when it determines that no constitutional question has been 
raised. The cases reserved for treatment in this section are 
those in which the jurisdictionary question is either the only or 
the most prominent one in dispute. Though in form the decision 
may depend on a disputed application of the Judicial Code and 
therefore seem to be one of statutory rather than of constitutional 
construction, the boundaries defined by the code are often co- 
terminous with those delimited in the Constitution, so that in 
substance the latter is involved as well as the former. 

Of the decisions determining whether the case at bar arose 
under the federal Constitution, all but two have been placed in 
the preceding sections. These two are Ketcham v. Burr 88 and 
Cincinnati v. Cincinnati & Hamilton Traction Co. 89 In the former 
the court was unable to discover any federal question in a bill 
to set aside an adjudication of insanity and to restore papers of 
the petitioner used in the inquisition and kept in custody. 

In the Cincinnati case the majority of the court found a fed- 
eral question raised by allegations that a city was threatening to 
enforce an ordinance reciting that the complainant's franchise 
had expired, and declaring that the continued operation of the 

8 » (1917) 245 U. S. 510. 

8 ' (1918) 245 U. S. 446. See 31 Harvard Law Review 879. 
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road would be deemed an acceptance of the ordinance. The city 
was enjoined from asserting in any proceedings the claim that the 
ordinance was accepted by continued operation, and from taking 
any other than judicial proceedings to interfere with the com- 
pany prior to an adjudication of the validity of the ordinance. 
The federal district court that tried the case had gone further 
and "adjudicated in favor of the companies in respect of the 
grants, ordinances, and contracts relied on," and enjoined the 
city from any further proceedings whatever. But the Supreme 
Court accepted the declarations of counsel for the city that the 
only action contemplated under the ordinance was a judicial 
proceeding in the state courts in which of course its validity would 
be open to question, and therefore modified the injunction so 
that such a suit was not restrained. 

The case evidently caused the court considerable difficulty, for 
it was twice reargued and the final decision was not handed 
down until two years after the original argument. The char- 
acteristically meager opinion of Mr. Justice McReynolds makes it 
difficult to find the principle or doctrine for which the case stands. 
The minority insisted, through Mr. Justice Clarke, that the court 
had to deal with "an utterly unsubstantial and purely paper 
attempt to carry into the federal courts a case which, because of 
its 'many difficult problems arising under local laws,' is pecu- 
liarly one for first decision in the state courts, with the right of 
revision in this court as provided by law." The ordinance itself 
was said to impair no rights until enforced, and as the only con- 
templated enforcement was not enjoined, the only conceivable 
present menace lay in the recital that continued operation would 
be deemed an acceptance of the ordinance. As to this, Mr. 
Justice Clarke said that any effort on the part of the city to de- 
clare that the company would waive its rights by continuing 
operations would be entirely ineffective, since, if it had any rights, 
it could not possibly waive them by continuing to exercise them. 

There must be some better reason for the decision than the 
majority opinion reveals, 90 for only Mr. Justice Brandeis joined 

90 In the note in 31 Harvard Law Review 879, the decision is supported on the 
ground that, since the ordinance "provided for a reduction of the rates with an 
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in the dissent. Though the opinion declares that the district 
court had "power to adjudicate the issues presented," which Mr. 
Justice Clarke takes to mean that "it had authority to go for- 
ward and completely dispose of the controversy," the Supreme 
Court sets aside the district court's adjudication of the contro- 
versy without inquiring whether it was correct, and allows pro- 
ceedings to be begun in the state court. The effect of the deci- 
sion thus seems to be all that the minority desires, since, though 
the district court was held to have jurisdiction, it was forbidden 
to exercise it in any substantial degree. 

In five cases it was disputed whether the controversy arose 
under a law of the United States, but in only one was the asser- 
tion of federal jurisdiction discountenanced. This was Emery 
& Co. v. American Refrigerator Transit Co. 91 which held that a 
claim to enforce a liability founded solely on contract or tort 
does not arise under the Interstate Commerce Act, notwith- 
standing the act may be material in fixing the damages in case 
the alleged liability is established. 

With this may be contrasted Louisville & N. R. Co. v. Rice, 92 
which held that a claim of an interstate carrier for disinfecting 
cars arises under the Interstate Commerce Act, although the only 
defense relied on is one of estoppel based on the delay in making 
demand on the consignee who was merely an agent and had ac- 
counted to his principal before the claim Was presented. Since 
the carrier's claim was based upon the provisions of a tariff, duly 
filed, published and approved as required by the statute, the 
result of the claim was said to depend necessarily upon the 
construction and effect of the act. 

alternative threat of legal action to eject the company from the streets," there 
was an exercise of coercive power by reason of the fact that "the law would have 
been practically self -enforcing since the public would have refused to pay more 
than the new rates until the companies had established their rights at law." 
But if that is a ground for entertaining jurisdiction, it would seem to afford a 
reason why the federal court should adjudicate the constitutionality of the ordi- 
nance, since after the decree as modified by the Supreme Court, the public may 
still refuse to pay the old rate of fare. 

91 (1918) 246 U. S. 634. 

52 (1918) 247 IT. S. 201. 
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Although the Supreme Court had decided, before Boston Store 
v. American Graphophone Co. 93 reached it, that suits to enforce 
price maintenance contracts on patented articles were actions on 
collateral contracts and not on reservations of the monopoly right 
granted by the patent, it nevertheless held in that case that, 
since the question had not been conclusively settled at the time 
the cause originated below, the district court had jurisdiction to 
pass on the case made by the bill and to determine whether the 
suit was one arising under the patent law. This of course was 
merely jurisdiction to determine whether there was jurisdiction, 
which must exist until the question is definitely settled. 

In Cissna v. Tennessee 94 the boundary between two states was 
in dispute. Since the boundary had been originally fixed by 
treaties and by acts of Congress, it was held that the question 
whether it had since been changed by alterations in the course of 

» 3 (1918) 246 U. S. 8. See 86 Central Law Journal 147, 18 Columbia Law Review 
352, 3 Southern Law Quarterly 147, and 27 Yale Law Journal 714. 

Questions of restraint of trade and of fair competition were passed upon in 
four other important cases, in which, however, no disputed constitutional issues 
appeared. 

United States v. United Shoe Machinery Co., (1918) 247 U. S. 32, gave the de- 
fendant a clean bill of health, over the dissent of Justices Day, Pitney and Clarke. 
Inasmuch as Justices McReynolds and Brandeis did not sit, both having been of 
counsel, the case was decided by a minority of the court. See 27 Yale Law Jour- 
nal 1060, 1084. 

In Chicago Board of Trade v. United States, (1918) 246 U. S. 231, a rule of the 
plaintiff in error to the effect that after a certain hour in the day, "grain to ar- 
rive" should not be sold or bought at a price other than the closing bid at that 
hour, was held not to impose unreasonable restraint of trade. See 31 Harvard 
Law Review 1154, and 27 Yale Law Journal 1094. 

In Hitchman Coal and Coke Co. v. Mitchell, (1917) 245 U. S. 276, and Eagle 
Glass & Mfg. Co. v. Rowe, (1917) 245 U. S. 276, officials of a labor union were en- 
joined from seeking to unionize a nonunion mine by securing secret promises to 
join the union from employees who had agreed to notify their employer and relin- 
quish their employment in case they altered their nonunion status. Justices 
Holmes, Brandeis and Clarke dissented. See W. W. Cook, "Privileges of Labor 
Unions in the Struggle for Life," 27 Yale Law Journal 779, and T. R. Powell, 
"Collective Bargaining before the Supreme Court," 33 Political Science Quar- 
terly 396. See also 52 American Law Review 95, 6 California Law Review 302, 86 
Central Law Journal 39, 18 Columbia Law Review 252, 3 Cornell Law Quarterly 
317, 31 Harvard Law Review 648, 16 Michigan Law Review 250, 3 St. Louis Law 
Review 54, and 27 Yale Law Journal 578. 

94 (1918) 246 U. S. 289. 
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a stream or by long acquiescence was one arising under the treaty 
and the laws of the United States. And the question whether 
an Indian nonceremonial marriage was "contracted under the 
laws or tribal customs" was held in Carney, v. Chapman 95 to arise, 
"although somewhat remotely," under the statute of Congress 
validating marriages contracted in accordance with those laws or 
customs. The Indian law and custom may be regarded as in- 
corporated by reference in the federal statute, so that the mean- 
ing and application of the statute can be known only by under- 
standing the scope of the provisions of the Indian law that it 
incorporates. 

Jurisdiction on the ground of diversity of citizenship was found 
to obtain in Sutton v. English. 96 There was no doubt that the 
formal parties had the requisite diversity of citizenship, the only 
dispute being whether the interests of the formal opponents were 
really adverse. The suit was, however, dismissed on the ground 
that it was essentially one to annul the probate of a will and so 
not within the equity jurisdiction of the federal courts. 

In Chelentis v. Luckenbach S. S. Co. 97 the contract of employ- 
ment of a fireman on an ocean steamship was held to be maritime 
in nature, and the rights and liabilities flowing therefrom to be 
matters of maritime law, so that the common-law rules as to 
compensation for injuries do not apply. Justices Pitney, Bran- 
deis and Clarke dissented, but presumably only on the ground 
of the nonapplicability of the common law to a situation con- 
cededly within the admiralty and maritime jurisdiction. 

In Wells v. Roper 98 a bill for injunction against an assistant 
postmaster general was found to be one in substance against the 
United States, so that no jurisdiction obtained. The complain- 
ant had a contract with the government for delivering mail. 
The contract contained a provision for termination on thirty 
days' notice, which notice had been duly given; but the complain- 
ant contended he still had a right to continue. The court told 

'« (1918) 247 U. S. 102. 
96 (1918) 246 U. S. 199. 
" (1918) 247 U. S. 372. 
98 (1918) 246 U. S. 335. 
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him, however, that the granting of his bill would interfere with 
the government's plan to substitute a new method of delivery 
and that therefore his rights could not be considered in such a 
proceeding. 

While the Constitution does not say that the courts shall not 
pass on political questions, such questions are regarded as be- 
yond their constitutional powers. In application of this prin- 
ciple, Oetjen v. Central Leather Co." and Ricaud v. American 
Metal Co. 100 declined to determine independently what was the 
lawful government of Mexico at a given time, declaring that it 
was bound by the action of the President in recognizing the Car- 
ranza government. It was also held that the court could not 
question the lawfulness of the action in Mexico of the Mexican 
government. Persons who objected to the seizure of property 
by the governmental authorities of Mexico were therefore denied 
relief. 101 

REQUISITES OF JURISDICTION OVER DEFENDANTS 

In People's Tobacco Co. v. American Tobacco Co., 102 the court 
quashed an attempted service on a foreign corporation through 
process on an alleged officer and also on the secretary of state. 
The officer was found to have ceased his connection with the 
company, and the company was held not to be doing business 
in the state. In compliance with a judicial order growing out 
of antitrust proceedings, the company had sold its business in 
the state. It still "owned stock in other companies which owned 

99 (1918) 246 U. S. 297. See 86 Central Law Journal 259, 18 Columbia Law Re- 
view 611, and 27 Yale Law Journal 812. 

100 (1918) 246 U. S. 304. See 31 Harvard Law Review 1167. 

101 For three cases holding that the complaint against alleged state action did 
not draw in question the validity of any statute or of any authority exercised 
under a state, as the phrase is used in the Judicial Code authorizing writs of 
error from the Supreme Court, and that review of the questions raised could be 
obtained, if at all, only "under that clause of the certiorari provision which reads 
'or where any title, right, privilege or immunity is claimed under the Constitu- 
tion, etc.," see Stadelman v. Miner, (1918) 246 U. S. 544; Philadelphia & Reading 
Coal & Iron Co. v. Gilbert, (1917) 245 U. S. 162; and Ireland v. Woods, (1918) 
245 U. S. 323. 

102 (1918) 246 U. S. 79. See 86 Central Law Journal 305. 
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stock in companies carrying oh ... . business within 
the state," and it sent its solicitors into the state. But these 
solicitors had no right to make sales on account of the defendant 
or to collect money or to extend credit. All orders received by 
them were turned over to jobbers to fill. After reiterating that 
each case must depend upon its own facts, the court held that 
the facts related did not justify the inference that the corporation 
was doing business in the state so as to be amenable to process 
there. 

PROCEDURAL REQUIREMENTS 

Wear v. Kansas 103 rejected a complaint that a state court by 
taking judicial notice of the navigability of a river had denied 
due process, in that a jury trial on the question was thus pre- 
vented. The court said that there is no right under the federal 
Constitution to a jury trial in such a case. In Postal Telegraph 
Cable Co. v. Newport, 104 however, an erroneous decision that de- 
fendant was concluded by a judgment against his grantor was 
held to be a denial of the constitutional right to be heard. The 
court recognized that "res adjudicata, like other kinds of estoppel, 
ordinarily is a matter of state law," but pointed out that a state 
court cannot by an obvious error "give a conclusive effect to a 
prior judgment against one who is neither a party nor in privity 
with a party therein," without necessarily depriving the party 
so concluded of the right to a hearing guaranteed by the Four- 
teenth Amendment. 

The difficulties likely to arise in the application of this doctrine 
may be appreciated from Jones v. Buffalo Creek Coal Co., 105 in 
which a defendant brought to the Supreme Court the rightful- 
ness of the admission by the trial court of decrees in prior proceed- 
ings against his predecessors. The defendant insisted that the 
"premises in question were not within the tracts affected by one 
or more of the decrees" thus received to create an estoppel 
against him. Though the Supreme Court found it conceivable 

"» (1917) 245 U. S. 154. 

104 (1918) 247 U. S. 464. 

105 (1917) 245 U. S. 328. 
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that the defendant was right in whole or in part, and that the 
trial judge erred in admitting some or all of the evidence ob- 
jected to and in rendering judgment for the plaintiff, it refused 
relief on the principle that "error of a trial judge in admitting 
evidence or entering judgment after a full hearing does not con- 
stitute a denial of due process of law." 

Union Pacific R. Co. v. Laughlin 106 held that no federal right 
was denied by the application by a state court of a state statute 
creating attorneys' liens and giving to an attorney an independ- 
ent action for his fee against a defendant who after proper notice 
of a claimed lien settled directly with the client. Mr. Justice 
Brandeis said that the "statute simply gives a cause of action 
against one who with knowledge of the existence of a lien deforces 
it," and that the granting of such a remedy against a wrongdoer 
deprived him of no federal right, even though his wrong was 
accomplished by paying into a federal court the amount of a 
judgment there rendered. Since no substantial federal question 
was found to be involved, the writ of error from the state court 
was dismissed. 

FAITH AND CEEDIT TO PROCEEDINGS OF SISTER STATES 

The familiar rule that a judgment of a sister state is not con- 
clusive on the question of the jurisdiction of the court that ren- 
dered it was relied on by the defendant in Marin v. Augedahl 107 
to sustain the refusal of a North Dakota court to enforce a Min- 
nesota decree ordering an assessment against the stockholders of 
an insolvent Minnesota corporation. It seemed to be conceded 
that the Minnesota court had erred in rendering the decree, for 
the constitutional provision on which the liability of the stock- 
holder was based expressly excepted manufacturing corporations, 
and the corporation in question manufactured biscuits. The 
Dakota court had held that the Minnesota court was without 
jurisdiction to lay an assessment on the stockholders of those 

10 » (1918) 247 U. S. 204. 

107 (1918) 247 U. S. 142. See 17 Michigan Law Review 90, and 28 Yale Law 

Journal 282. 
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corporations excepted from the operation of the Minnesota con- 
stitutional provision, and Justices Clarke, Pitney and Brandeis 
agreed with it. But the majority of the Supreme Court thought 
that the provision relied on did not deal with the jurisdiction of 
Minnesota courts, i.e., with "their power to hear and determine," 
but merely prescribed "in a general way the relative rights of 
stockholders and creditors." At the most, then, the Minnesota 
court had "erred in ruling on a matter of substantive law regularly 
presented to it for decision in a pending suit," and its judgment 
was neither void nor open to collateral attack in proceedings in 
other states. 

In Bates v. Bodie 108 the Supreme Court found that the Ne- 
braska court had denied full faith and credit to a prior Arkansas 
judgment by failing to regard it as a bar to a new suit in Nebraska. 
A divorced wife, who had been awarded a money judgment for 
alimony in Arkansas, brought a bill in Nebraska to get more ali- 
mony from Nebraska land, on the theory that the Arkansas court 
had no jurisdiction over extra-state realty and had therefore not 
determined any question with respect to her rights therein. She 
prevailed in Nebraska, but the Supreme Court held that the 
Arkansas chancellor, with jurisdiction to render a money judg- 
ment, might in fixing its amount give such consideration as he 
chose to property in other jurisdictions, and that there was evi- 
dence to confirm the inference to be drawn from the face of the 
Arkansas decree that the amount awarded was "in full of alimony 
and all other demands." 

Gasquet v. Fenner 109 presented the case of a Louisiana lunatic, 
adjudged incompetent and interdicted in Louisiana proceedings, 
who moved to Kentucky where it was adjudged that he measured 
up to the standard of sanity prevailing in that state, and that any 
disability by reason of the Louisiana interdict was "hereby re- 
moved." The restored reason of the plaintiff moved him to 
bring a bill in the federal court of Louisiana against the executor 
of his mother's estate to compel payment of his share thereof. 
He contended that failure to grant his request would deny full 

108 (1918) 245 U. S. 520. See 86 Central Law Journal 151. 
105 (1918) 247 U. S. 16. 
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faith and credit to the Tennessee adjudication of sanity. It was 
disputed whether the plaintiff had become a citizen of Tennessee, 
but the Supreme Court did not pass on this and therefore was 
relieved from deciding whether a determination of capacity by a 
court of the person's domicile must be respected in other jurisdic- 
tions. The decree dismissing the bill is based on the ground that, 
since Louisiana provided that an interdiction could be revoked 
only by the same solemnities which were observed in pronouncing 
it, the plaintiff must go to the court in which he had been pro- 
nounced insane. "Whatever may be the conclusiveness of the 
Tennessee decree it cannot operate upon the interdiction di- 
rectly. At most it can only furnish ground for a conclusive 
right to have the interdiction removed .... Assuming 
that the plaintiff has every other right that he says, he cannot 
pursue his rights across country, but must proceed along the 
road that Louisiana law provides." Mr. Justice Holmes remarks 
that this ground of decision "may be called a matter of form 
rather than substance." But "upon that," he says, "we are not 
curious to inquire. It is enough that the reason seems to us 
sufficient." 

In Hartford Life Ins. Co. v. Barber 110 a Missouri court was 
reversed because it failed to apply a Connecticut judgment on 
the power of a Connecticut insurance company to increase its 
assessments on members. This judgment had been rendered in 
a "class suit," by which all members of the company were held 
to be bound. In the course of dismissing an alleged distinction 
between the controversy in Missouri and that previously adjud- 
icated in Connecticut, Mr. Justice Holmes declared that ''the 
powers given by the Connecticut charter are entitled to the same 
credit elsewhere as the judgment of the Connecticut court." In 
support of this statement he cited Royal Arcanum v. Green, 111 
thus strengthening the implication to be drawn from the opinion 
in that case to the effect that the duty of a state to accept the 
law of a sister state as to the powers of corporations of that state 

110 (1917) 245 U. S. 146. See 87 Central Law Journal 2, and 27 Yale Law Journal 
406, 547. 

111 (1915) 237 U. S. 531. See 12 American Political Science Review 663. 
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is not limited to suits in which some privity can be established 
between the litigants before the court and those in earlier pro- 
ceedings in the court of the sister state. The Supreme Court 
seems to be feeling its way towards a doctrine that the full- 
faith-and-credit clause compels the acceptance by sister states of 
the law of the home state of a corporation with respect to the 
powers of that corporation, quite independently of the familiar 
principle that a litigant is bound by judgment to which he was a 
party or privy. But the suggestions in the opinions run ahead 
of the actual decisions, and their force and scope are therefore 
uncertain. 

In connection with this development, note should be taken of 
New York Life Ins. Co. v. Dodge 112 which reversed a Missouri 
judgment on a Missouri insurance policy, on the ground that the 
Missouri court incorrectly applied a Missouri rather than a New 
York statute to determine whether the policy was forfeited by 
failure to pay a loan secured by it. The Missouri court held 
that, since the policy was a Missouri contract, the question 
whether it had subsequently been forfeited depended on Missouri 
law. The Supreme Court, however, held that the determining 
issue was the validity of the agreement made in connection with 
the loan, that this loan was a New York contract, and that to 
apply the Missouri law would cause the Missouri statute to oper- 
ate extraterritorially and would deprive the insurance company 
of property without due process of law by treating as invalid a 
contract valid where made and to be performed. The right of 
Missouri citizens to make extra-state contracts of this kind was 
declared a part of the liberty of contract guaranteed by the 
Fourteenth Amendment, so that no assumed power of Missouri 
over foreign insurance corporations admitted to Missouri could 
be used to defeat the right of Missouri citizens to make contracts 
elsewhere. 

Mr. Justice Brandeis wrote a dissenting opinion, in which 
Justices Day, Pitney and Clarke concurred. He insisted that the 
loan on the policy was really made and to be paid in Missouri, 

112 (1918) 246 U. S. 357. 
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but declared that, even if it were agreed that it was a New York 
contract, the Constitution does not require that the New York 
loan agreement must defeat rights under the Missouri law in the 
Missouri policy of insurance. Missouri may provide that Mis- 
souri contracts may not be invalidated by later agreements which 
Missouri does not recognize. It may not control the validity 
of the loan made elsewhere, but it may control the effect on Mis- 
souri contracts of the nonpayment of the loan, at least to the 
extent of furnishing the rule of decision for Missouri courts. 
The state's power over the foreign corporation may be exercised 
to forbid it to defeat rights arising from Missouri policies, and 
the corporation cannot be heard to object that the Missouri law 
abridges the privileges of Missouri citizens to make contracts in 
other states. 

X. ADMINISTRATIVE POWER AND PROCEDURE 

New York & Queens Gas Co. v. McCall 113 declared that the 
only federal questions open in complaints against the orders of 
state utility commissions are whether "there was such a want of 
hearing or such arbitrary or capricious action on the part of the 
commission as to violate the due process clause of the Constitu- 
tion." In the case at bar the procedure by which the commission 
reached its determination was clearly ample. The company had 
appeared, introduced evidence, cross-examined witnesses and 
argued the case. The case had been reexamined on certiorari by 
one state court and reviewed on appeal by another, both of 
which had sustained the order compelling the extension of gas 
mains to a new and rapidly growing suburb. There was contra- 
dictory evidence as to the cost of the extension and the probable 
immediate returns; but the Supreme Court declined to analyze 
and balance the evidence, and declared that it had no power to 
review the wisdom of the administrative determination. It 
found no difficulty in sustaining the order, in view of the fact 
that there was no claim that such loss as might ensue would 

113 (1917) 245 U. S. 345. See 2 Cornell Law Quarterly 126, 31 Harvard Law 
Review 644, and 27 Yale Law Journal 715. 
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render the business as a whole unprofitable, Mr. Justice Clarke 
declaring: "Corporations which devote their property to a pub- 
lic use may not pick and choose, serving only the portions of the 
territory covered by their franchises which it is presently profit- 
able for them to serve and restricting the development of the re- 
maining portions by leaving their inhabitants in discomfort with- 
out the service which they alone can render. To correct this 
disposition to serve where it is profitable and to neglect where it 
is not, is one of the important purposes for which these adminis- 
trative commissions, with large powers, were called into existence, 
with an organization and with duties which peculiarly fit them for 
dealing with problems such as this case presents." 

Louisville & N. R. Co. v. United States 114 indicates that a 
strong case must be presented before the court will consider seri- 
ously a eomplaint against a refusal of the interstate commerce 
commission to exempt an interstate carrier from the prohibition 
against charging more for a shorter than for a longer haul. The 
evidence before the commission was conflicting, but since there 
was ample to sustain the finding, it was held conclusive. Mr. 
Justice Brandeis said that all of the assignments of error "are 
unsound" and that "none deserves detailed discussion." It was 
affirmed specifically that the order did not deny due process 
because it "was broader than the hearing held in connection there- 
with," or because "the Commission failed to act on 'other phases' 
of the application." 

In Rosen v. United States, 115 a regulation of the post office de- 
partment designating private mail boxes as "authorized deposi- 
tories of mail matter" was said to have the "force and effect 
of law," so that larceny from such private boxes was punish- 
able under the statute punishing larceny from "authorized 
depositories." 116 

114 (1918) 245 U. S. 463. 

115 U918) 245 U. S. 467. See 86 Central Law Journal 95, 257, 16 Michigan Law 
Review 387, 63 Ohio Law Bulletin 141, and 27 Yale Law Journal 572. 

116 For cases sustaining administrative action in relation to Indian lands, see 
Anicker v. Gunsberg, 246 U. S. 110; Northern Pac. Ry. Co. v. Wismer, 246 U. S. 
283; and United States v. Ferguson, 247 U. S. 175, all decided in 1918. 

For a case in which tests used for ascertaining the quality of tea were held to 
be outside the power delegated to the secretary of the treasury, see Waite v. 
Macy, (1918) 246 U. S. 606. 
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XI. BANKRUPTCY 

The decision in Stellwagen v. Clum 117 that certain provisions 
of the Ohio insolvency laws were not suspended by the federal 
Bankruptcy Act was based on familiar constitutional principles 
that such state laws are suspended only in so far as they actu- 
ally conflict with the federal enactment, and that a federal law 
is not lacking in the requisite uniformity because it gives to the 
trustee the rights which general creditors may have under state 
laws, even though this produces different results in different 
states. The Ohio law was held not to be a bankruptcy law, since 
it did not provide for the discharge of the debtor but merely regu- 
lated the distribution of his assets. In applying the principles to 
the case at bar, the court allowed the trustee the benefit of a 
state law making a transfer void as against creditors, although 
the transfer would have been impeccable under the federal law 
except for its adoption of the state law. 

117 (1918) 245 U. S. 605. See 16 Michigan Law Review 540. 



